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Introduction
Generally, employers utilize severance agreements to provide 

employees with a source of compensation after the employment 
relationship concludes and to insulate the employer from liability 
through a release of claims.  The reasons for utilizing severance 
agreements vary depending on each situation.  This article discusses 
issues that legal advisors should be aware of in negotiating and 
drafting severance agreements.  This article is not intended to pro-
vide a comprehensive and exhaustive accounting of issues that arise 
in negotiating and drafting severance agreements.  Each situation is 
fact sensitive and demands a critical analysis of the issues at hand.   

Release
A release of claims provision included in a severance agree-

ment is an important tool to mitigate potential liability.  The 
release should be broad enough to sufficiently cover the desired 
waivable claims.  However, the language should be tailored 
so that it is enforceable and clear enough to apply to specific 
claims where appropriate.

The Older Workers Benefit Protection Act (“OWBPA”),1  
which amended the Age Discrimination in Employment Act 
(“ADEA”),2 addresses age discrimination releases for employ-
ees age forty (40) years of age or older.3  The release must be 
knowing and voluntary.4  The knowing and voluntary standard 
generally requires that the release contain specific language and 
that certain procedures are followed.5  However, at least one 
court has determined the OWBPA requirements are satisfied if 
the release is in substantial compliance with the statute.6   

Additionally, state law may prescribe certain require-
ments to properly release certain claims.7  In Nebraska, sever-
ance agreements often include specific references to certain 
claims under Nebraska law, including without limitation the 
Nebraska Fair Employment Practices Act; the Nebraska Age 
Discrimination in Employment Act; the Nebraska Wage 
Payment and Collection Act; and Nebraska’s privacy laws, drug 
testing laws, leave laws, and laws related to equal pay. 

Conversely, certain claims cannot be released.  Purportedly 
releasing claims that cannot, in fact, be released introduces risk 
that subjects the agreement, or a portion thereof, to invalidity.  
At the least, the agreement should include general language 
explaining that the release does not, and is not intended to, 
release claims that cannot be released under applicable law.  
Additionally, the agreement may specifically carve out claims 
that cannot be released. 

Generally, wage claims that arise under the Fair Labor 
Standards Act (“FLSA”) cannot be released unless approved 
by the United States Department of Labor (“DOL”) or with 
judicial approval.8  However, at least one court has questioned 
whether court approval is necessary.9  Therefore, severance 
agreements should be drafted in a manner that carves out 
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nonwaivable FLSA claims.  Employers may include a repre-
sentation providing that the employee has received payment 
for all wages, salary, bonuses, commissions, tips, and any other 
compensation to which the employee is entitled.

Employees can release certain claims under the Family and 
Medical Leave Act (“FMLA”).10  Employees are precluded 
from releasing prospective FMLA claims.11  The release of 
appropriate FMLA claims applies to allegedly illegal conduct 
that occurred prior to the execution of the agreement.12 The 
issue then becomes what constitutes a prospective FMLA 
claim that is based on retaliation for, or interference with, an 
employee’s exercise of his or her FMLA rights.  One court 
described prospective FMLA rights as “those allowing an 
employee to invoke FMLA protections at some unspecified 
time in the future.”13  

Additionally, a release cannot prohibit a former employee 
from filing a charge with, or participating in an investigation or 
proceeding conducted by, the Equal Employment Opportunity 
Commission (“EEOC”).14  Similarly, an employer cannot 
restrict a former employee from filing a charge with, or oth-
erwise assisting, the NLRB.15  Finally, state law may prohibit 
the release of certain claims.  Nebraska state law, for example, 
prohibits the release of unemployment insurance claims,16 
minimum wage claims,17 workers’ compensation claims,18 and 
any protections granted under Nebraska’s Workplace Privacy 
Act.19  Similar to the representation that an employee has 
received all wages, employers should include a representation 
that the employee was not injured on the job.

Compensation
The foundation for enforceable severance agreements is full 

and adequate consideration.  This means a severance benefit 
must be in excess of what the employee is already entitled to 
receive.  Severance payments can be structured in several ways.  
For example, an employer could offer a lump-sum payment 
or payments could occur in intervals over a certain period of 
time.  Notably, severance pay is not considered wages under the 
Nebraska Wage Payment and Collection Act.20   

Prior to the United States Supreme Court’s decision in 
United States v. Quality Stores, Inc.,21 whether severance pay-
ments were subject to Federal Insurance Contribution Act 
(“FICA”) taxes was an outstanding issue.22  In Quality Stores, 
the Supreme Court resolved the issue and found that, for FICA 
tax purposes, severance payments are generally considered 
wages and are subject to FICA taxes.23  For completeness, 
severance pay is also subject to the Federal Unemployment 
Tax Act (“FUTA”), federal income tax withholding,24 and 
Nebraska state income tax withholding.25 

Code Section 409A
An often overlooked aspect of severance agreements is 

Internal Revenue Code (“Code”) Section 409A.  Code Section 
409A is a comprehensive Code provision that provides rules 
and regulations for nonqualified deferred compensation plans 
and arrangements.26  Nonqualified deferred compensation is an 
arrangement that provides for the deferral of compensation.27  
To the extent severance pay is subject to Code Section 409A, 
the agreement should comply with that section or qualify for 
an exception thereunder.  

Under Code Section 409A, nonqualified deferred compen-
sation must satisfy certain deferral election rules, distribution 
requirements, and anti-acceleration provisions.28  If at any time 
during the taxable year a nonqualified deferred compensation 
plan that is subject to Code Section 409A does not meet the 
previously mentioned requirements or is not operating in com-
pliance with those requirements, then, all compensation deferred 
under the plan for the taxable year and all preceding taxable 
years is included in the service provider’s (i.e, the employee’s) 
gross income.29  Additionally, the amount included in gross 
income is increased by (i) twenty percent (20%) of the compen-
sation included in the service provider’s gross income and (ii) a 
specified interest rate applies.30  Therefore, care must be taken to 
ensure that either the severance payments are in compliance with 
Code Section 409A or the arrangement satisfies an exception. 

Code Section 409A contains a number of exceptions.  One 
way to except the severance pay from Code Section 409A is to 
ensure the payments are not considered a deferral of compensa-
tion.  This can be accomplished when the entire severance amount 
is paid to the former employee in the year of termination.31 

A second way of excepting severance payments from Code 
Section 409A is to satisfy the separation pay exception.32  That 
rule says that a plan that provides for separation pay only upon 
an involuntary separation from service33 or pursuant to a win-
dow program34 is not a deferral of compensation so long as the 
separation pay:

(1) �is paid by the end of the second taxable year fol-
lowing the termination year and

(2) does not exceed the lesser of two times:
(i) �the employee’s annual compensation in

the year before the termination year, or
(ii) �the limitation on compensation under

a qualified plan for the termination
year ($285,000 for 2020).35

A third way to escape the requirements of Code section 
409A is to fall within the short-term deferral rule.36  Under that 
rule, no deferral of compensation occurs when an employee 
actually or constructively receives the severance pay on or 
before the last day of a two and one-half month period follow-
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sonably necessary to protect the employer’s legitimate interests, 
and (3) it is not unduly harsh and oppressive on the employee.40   
The manner in which the three-factor test is applied differs 
depending on if the non-competition covenant is employment-
related or if it arises in connection with the sale of a business.41  
Courts are generally more willing to uphold promises to refrain 
from competition made in connection with the sale of a busi-
ness rather than those made in connection with contracts of 
employment.42 

An employer has a legitimate business interest in protect-
ing against competition by improper and unfair means but 
not ordinary competition.43 In the employment context, unfair 
competition is tantamount to an employee appropriating the 
employer’s goodwill by contacting the employer’s clients or 
customers with whom the employee actually did business and 
had personal contact.44  To ensure enforceability in Nebraska, 
the non-competition/customer non-solicitation language should 
track what the Nebraska Supreme Court has repeatedly and 
clearly explained—that a non-competition provision “may be 
valid only if it restricts the former employee from working for or 
soliciting the former employer’s clients or accounts with whom 
the former employee actually did business and has personal con-
tact.”45  Temporal restrictions of 12 or 18 months are generally 
preferred, but courts in Nebraska have upheld longer temporal 
restrictions when justified.46  It should be noted that Nebraska 

ing the end of the later of: (i) the employee’s taxable year in 
which the right to payment is no longer subject to a substantial 
risk of forfeiture37 or (ii) the employer’s taxable year in which 
the right to payment is no longer subject to a substantial risk of 
forfeiture.38  In other words, assuming an employer operates on 
a calendar-based fiscal year, the employee must receive the pay-
ments before the March 15th following the year in which the 
payment is no longer subject to a substantial risk of forfeiture.  

The Internal Revenue Service has indicated that generally 
severance payments may run afoul of Code Section 409A in 
certain situations where the period in which an employee must 
execute a severance agreement straddles two calendar years.39    
This is because the employee can essentially dictate the tax year 
in which the severance pay is paid out based on the timing of 
the execution of the severance agreement.  In the event the peri-
od in which an employee has to execute a severance agreement 
straddles two calendar years, the agreement should provide that 
payments under the agreement will commence no earlier than 
the first day of the second year in the straddle period.

Restrictive Covenants
Non-competition/Customer Non-solicitation

In Nebraska, a non-competition provision is enforceable if 
(1) it is not injurious to the public, (2) it is not greater than rea-
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or process that (1) derives actual or potential independent 
economic value because it is not ascertainable by proper means 
by persons who can obtain economic value from its disclosure 
and it is not known and (2) is the subject of reasonable efforts 
to maintain its secrecy.55  Examples of trade secrets under the 
NTSA include customer lists,56 architectural plans,57 and reci-
pes.58  An employer’s remedy for actual or threatened misap-
propriation of trade secrets under the NTSA is injunctive relief 
and possible damages.59

The DTSA defines a trade secret as financial, business, 
scientific, technical, economic, or engineering information, 
including patterns, plans, compilations, program devices, for-
mulas, designs, prototypes, methods, techniques, processes, 
procedures, programs, or codes if (1) the owner has taken 
reasonable measures to keep such information secret; and (2) 
the information derives independent economic value from not 
being generally known to, and not being readily ascertainable 
through, proper means by another who can obtain economic 
value from the disclosure or use of the information.60  The 
DTSA provides for criminal and civil immunity to individu-
als who disclose trade secrets to governmental authorities, or 
an attorney, for a suspected violation of law.61  Employers are 
required to provide a notice of the immunity described above 
to employees if any contract or agreement governs the use of a 
trade secret or other confidential information.62  Although the 
immunity notice is technically required, the consequence of not 
providing the notice is that an employer may not be awarded 
exemplary damages or attorney’s fees pursuant to an action for 
misappropriation of trade secrets.63

Inevitable Disclosure
A final note under the topic of confidential information 

and trade secrets is consideration of the inevitable disclosure 
doctrine.  That doctrine provides that an individual may be 
unable to assume a new role with a prospective employer based 
on that individual’s inevitable disclosure of, use of, or reliance 
on, a former employer’s confidential information.64  The doc-
trine has not been formally adopted in every jurisdiction and 
Nebraska is one of the states that has yet to formally adopt it.65 

Miscellaneous
Severance Pay Plans 

Severance arrangements may be governed by the Employee 
Retirement Income Security Act (“ERISA”) in some circum-
stances.66  Generally, ERISA applies to severance arrangements 
when a plan, fund, or program is established by an employer 
with an ongoing administrative scheme to facilitate the sever-
ance arrangement.67  Advisors and employers should consider 
whether a severance plan or arrangement is subject to ERISA.  
A failure to realize or understand a severance arrangement is 
subject to ERISA exposes an employer to risk because of the 

courts will not reform, or “blue pencil,” restrictive covenants as a 
remedy to cure unenforceable restrictive covenants.47 

Employee Non-solicitation
The agreement may also contain a provision prohibiting 

solicitation of a former employer’s employees, otherwise known 
as an anti-raid provision.  Based on the dearth of case law on 
this topic, an anti-raid provision should track the principles 
set forth for non-competition covenants and customer non-
solicitation provisions.48   

Confidential Information/Trade Secrets
Confidential Information 
A departing employee should covenant to treat all employer 

confidential information as strictly confidential.  The disclosure 
and use restrictions should apply only to the extent necessary to 
protect the employer’s legitimate business interests in compli-
ance with applicable state law.49  Additionally, the severance 
agreement should include a carve out permitting disclosure or 
use as may be required under applicable law.  The confidential-
ity provision should further require the employee to notify the 
employer if permitted by law when a disclosure of confidential 
information will occur or has already occurred.

The definition of what constitutes employer confidential 
information is critical.  Confidential information should be 
sufficiently defined to cover information that requires protec-
tion, which is fairly broad in and of itself, but should not be 
overbroad.  Confidential information should also be defined 
to include any form in which such information may be dis-
closed.  Furthermore, confidential information should include 
information that is marked confidential, information that a 
reasonable person would consider confidential based on the 
precautions the employer uses in transmitting the informa-
tion, and information that a reasonable person would consider 
confidential based on the nature of the information itself.  The 
drafter should also identify specific types of information that do 
not constitute confidential information.50  The requirement for 
keeping information confidential can be in place for the dura-
tion of the useful life of such information.51   

Trade Secrets 
An employer should protect its trade secret information 

under both state and federal law.  Nebraska has adopted the 
Nebraska Trade Secrets Act (“NTSA”).52  In 2016, the federal 
government passed the Defend Trade Secrets Act (“DTSA”).53  
Generally, trade secrets are afforded more protection than 
confidential information.54  The term trade secrets should be 
included in the definition of confidential information to ensure 
protection.  

Under the NTSA, a trade secret is a drawing, formula, pat-
tern, compilation, program, device, method, technique, code, 
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rely on a liquidated damages provision.72  In Nebraska, issues 
may arise under a severance agreement if an employer pursues 
both liquidated damages and injunctive relief.  For example, 
the Nebraska Court of Appeals provided, “[i]t therefore seems 
clear that [plaintiff] may have the benefit of the $50,000 judg-
ment for liquidated damages [as a result of defendant’s breach] 
or the injunction requiring [defendant] to comply with the 
restrictive covenant, but not both, and that [plaintiff] shall have 
30 days to elect which relief he wishes.”73   

Finally, in Nebraska, a provision addressing the recovery 
of attorney’s fees is unenforceable as void against public policy 
because attorney’s fees are recoverable only when authorized by 
statute or under a recognized and accepted uniform course of 
procedure.74  The same rule applies even in the event a non-
competition agreement provides for the recovery of attorney’s 
fees.75  However, other jurisdictions may allow for recovery of 
attorney fees.76  Moreover, if the proper notice of immunity 
under the DTSA is included in the severance agreement, as 
provided above, an employer may be able to collect attorney’s 
fees under the DTSA for trade secret misappropriation.

Conclusion 
This discussion is intended to provide an explanation for 

certain fundamental provisions as well as often overlooked 
issues surrounding severance agreements and the employment 
relationship.  The provisions discussed in this article are not 
exhaustive.  A severance agreement may require additional sub-
stantive provisions not outlined in this article.  Each situation 
is different, and as a result, each situation must be assessed to 
determine which appropriate provisions to include in a sever-
ance agreement. 
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